decision, Mullins had a right to reexercise his Part 90 rights
any time he wished to obtain a job which would expose him to no
more than 1.0 milligram of-respirable dust.  The record con-
tains copies of the letters which Mullins wrote advising MSHA
and B-E that he was reexercising his Part 90 rights to bid
for the job of dispatcher (Exhs. 9 and 10).  It is incorrect
for UMWA and the other respondents in this proceeding to argue
that Mullins did not rely upon his Part 90 rights to obtain
the"job of dispatcher. As I have previously noted, article
XVII (i) (10) has no application at all unless a bid is filed
for a job in no more than 1.0 milligram of dust by a letter-
holder or Part 90 miner.

UMWA's initial brief (p. 7) attempts to justify the dis-
crimination in article XVII(i)(10) against Part 90 miners on
nonproducing crews by arguing that it could not obtain a pro-
vision in the NBCWA for all the Part 90 miners and had to
settle for a provision giving the right to bid on jobs in
low dust only to Part 90 miners on a producing crew.  I shall
note below some reasons for doubting the validity of that
argument, but the reason that article XVII(i){10) was writ-
ten to discriminate against Part 90 miners on nonproducing
crews is irrelevant in determining whether there was a vio-
lation of section 105(c)(l).

UMWA's initial brief (p. 6) claims that Mullins and
B-E were unaware that article XVII(i){10} is inapplicable to
Part 90 miners working on a nonproducing crew until the
arbitrator made a ruling to that effect in his decision is-
sued April 15, 1983 (Exh. 18).  B-E was one of the parties
who signed the NBCWA.  The credibility of UMWA's claim that
it could only obtain a provision in the NBCWA favoring Part
90 miners on a production crew is severely weakened by its
contention that B-E did not know that article XVII(i)(10)
applies only to Part 90 miners on a production crew until
the artibrator explained the meaning of that article to it.
Presumably, the mine owners are the parties to the contract
who resisted making article XVII(i)(10) applicable to all
Part 90 miners.  It is, therefore, strange indeed that B-E
awarded the dispatcher's job to Mullins, a Part 90 miner on
a nonproduction crew, without realizing that it had inter-
preted the NBCWA to permit the very type of transfer which
the mine owners had allegedly resisted providing for in the
first instance when the NBCWA was originally negotiated.

UMWA's initial brief (p. 6) makes a peculiar use of the
facts in this proceeding by arguing that if Mullins had really
exercised his Part 90 rights when he sought the dispatcher's
job, he would have accepted the alternate job of repairman
which was offered to him by B-E when Caudill was awarded the
job of dispatcher by the arbitrator. Part 90, as I haveuded by the holding of the court in Old Dominion from
